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Deor Mr Brokenshire

APPEAL LODGED IN TERMS OF SECTION 43121 OF THE NATIONAL ENVIRONMENTAL MANAGEMENT
ACT, 1998 (ACT NO. 107 OF 1998) AGAINST THE DEVELOPMENT OF A DOLOS REVETMENT,
RECLAMATION OF LAND IN THE SEA AND THE ASSOCIATED MIXED USE DEVELOPMENT ON ERF
173712, GRANGER BAY PRECINCT, VICTORIA & ALFRED WATERFRONT, CAPE TOWN

The oppeol lodged ogoinst the environmentol outhorisotion ("EA") in lhe obove regord ond the
responding stotemenl to the oppeol on your beholf refer.

After coreful considerotion of the oppeol, os well os supporting documenlotion received, lhove
decided in terms of section 43 (6) of the Notionol Environmentol Monogement Act, 1998 (Act l0Z of
1998) ("NEMA"), to dismiss the oppeol ond confirm the obovementioned decision of the compelent
outhority. The obovementioned EA which is confirmed in this oppeol decision ond the conditions under
which the outhorisotion ls gronted musl be complied wiih, however Condiiion E6 ond seclion G ore
excluded from this outhorisollon. conditions E2 ond E7 ore subsiituted lo reod os follows:-

Condition E2

The holder must commence with the listed octivities on sile wilhin o period of ten {10) yeors of
the dole of this oppeol decision.

Condition E7

The listed octivilies, including siie prepqrolion, moy commence ofler the issue of this Appeol
Environmentol Authorisolion.

809 Utllitos Building, Cope Town,800l Privole Bog X9186, Cope Town,8000
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Kindly find ottoched hereto o copy of my decision to the oppellon't conloining the reosons for my
decision.

Your interest in lhe future of our environment is opprecioted.

CC. Mr. N Steytler Fox: 086 694 6901
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Deor Mr Smith

APPEAL LODGED IN TERMS OF SECTION 43(2) OF THE NATIONAL ENVIRONMENTAL MANAGEMENT
ACT, 1998 (ACT NO. 107 OF 1995) AGAINST THE DEVELOPMENT OF A DOLOS REVETMENT,
RECLAMATION OF LAND IN THE SEA AND THE ASSOCIATED MIXED USE DEVELOPMENT ON ERF
173712, GRANGER BAY PRECINCT, VICTORIA & ALFRED WATERFRONT, CAPE TOWN

The oppeol lodged ogoinst the environmentol outhorisotion ("EA") ln the obove regord on beholf of
the Woter Club Residentiql Homeowners Associotion, refers.

After coreful considerolion of the oppeol, os well os supporting documento1ion received, I hove
decided in terms of seciion 43 {6) of the Notionol Environmentol Monogemenl Act, l99g {Acl IOZ of
1998) ("NEMA"), lo dismiss the oppeol ond confirm the obovementioned decision of the competent
outhority. The obovementioned EA which is confirmed in this oppeol decision ond the conditions under
which the outhorisotion is gronted must be complied with, however Condiiion E6 ond section G ore
excluded from this oulhorisotion. condilions E2 ond E7 ore substiluted 1o reod os follows:-

Condilion E2

The holder musl commence with 'the listed octivilies on site wilhin o period of ten {1 O) yeors ol lhe dote
of this oppeol decision.

Condiiion E7

The listed oclivities, including site preporolion, moy commence ofter the issue of this Appeol
Environmentol Aulhorisotion.
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REASONS TOR IHIS APPEAT DECISION:

The reosons for dismissing the oppeol ond confirming lhe decision of the competent outhorily ore
os follows:

t.

Drooerlv l"the wedoe")

The Environmentol lmpocl Assessment ("ElA") process for the opplicotion commenced in

2013 which included mondotory public consultotion. Ihus the opplicont communicoled ils

intenl for development of the 'wedge' in 2013. The occupotion of lhe wedge wos
ocknowledged ond noted in the reporls submi ed to lhe Deportment during the
opplicotion for Environmentol Authorisotion (,,EA,,).

ln terms of the EIA regulotions, 2014, on opplicotion for EA must only obloin wrilten consenl
from lhe lond owner or person in control of the lond, which is V&A woterfront Holdings (ply)

Ltd. Regulotions 1 6 ond 39 of lhe EtA regutolions, 20t 4 stotes os follows:

" 16 (l ) An opplicotion for on envionmenlol outhorisotion musi-
(b) when submitted in lerms of regulotion tg or 21, be occomponied by_

(f unless regulotion 39(2) opplies, the written consent referred to in regutolion
39(l), it the opplicont is nof fhe owner or person in conlrol of the tond on

which the octivity is to be undertokeni,

"3? (1) lf the proponentis not rhe owner or person in controlof the lond on which the oclivily
is lo be undertoken, the proponent musl, before opplying for on environmentol
outhorisotion in respecf of such octivity, obtoin the written consent of the tondowner or
person in control of the land to undertoke such octivity on lhot lond."

The opplicont wos wilhin his rights, os the owner of the properly, to submit on opplicotion in
lerms of the EIA regulotions ond put forlh on opplicotion for considerolion of the delegoted
competent outhorily ond does nol require conseni from the occupiers of the site.

The occupiers of the site ond the opplicont hove been in discussion regording lhe continued
use of the site since mid-2016 during which il wos communicoied to the occupiers of the sile

ihot the qny leose extension will nol extend beyond 3l August 2021.

The leosing of the properly ond lhe continued leose negotio'tions reloted lo the erf is beyond
the scope of NEMA ond the EIA regulotions. Furlhermore, lhe Environmentol Authorisotion
("EA") does not prohibit the conclusion of ony leose ogreement nor does il impocl on lhe
durotion of the extension. lt should be noted thot EA's hove o set volidily period during which
the outhorised octivily must be commenced with. Foilure to commence wilhin the volidity
period will require thol o new opplicolion be lodged for on EA.



2. The conlenls of the EA; the Director's foilure to consider o substontive relevont

considerotion

Ihe mointenonce of ihe temporory rock revetmenl ot Grqnger Bqy hos become exlremely
expensive lo moinloin ond is regorded os unsustoinoble by coostol engineers. withoui
formolly engineered defence structures there ore no guorontees lhol storm surges ond high

seos will nol overtop'the revetmenl ond couse domoge in the vicinity of the victorio whorf
moll ond oreos frequenled by lhe public. The sleep embonkment creoted by the deposiiion
of fill moteriol, which forms the cooslol edge wesl of Houl Rood is unsloble ond is ol risk of
foilure due io honeycombing, i.e. o form of wove-driven erosion lhot removes the fine
moteriol leoving on unsloble fill plotform. During 2012, o storm coused consideroble domoge
lo this embonkment resulling in Houl Rood being closed for severol monlhs with repoirs

costing opproximolely R2 million.

The EIA opplicotion included 2 design ollernotives ond the preferred ollernotive (oulhorised)

ond the No-go ollernotive. The current use of lhe property wos ossessed os port of lhe No-
go Allernotive ond wos found to not fit inlo the future plonning of v&A wolerfront Holdings
(Piy) L1d.

The developmenl proposol presented os the preferred olternotive ond outhorised in the EA

comprises of:

o A mixed use development opproximotely i.6ho in extenl (primorily residentiol with
some reioil; privote open spoce; commerciol componenls; ond ossocioted
infrostructure) ontuf 173712 ond o portion ot Erf )49294: ond

. Associoted revetment ond lond reclomotion.

The orchilecture of lhe buildings will respond to ihe receiving environment ond is not
onticipqied lo be visuolly inlrusive. Building heighls will nol exceed 21.5 m or opproximotely
5 floors, ond will be in occordonce wilh the porometers slipuloted in the Record of Decision
issued by Heriloge weslern cope in 2015, which preserves o view orc ocross Gronger Boy.

outside of the view orc. towords Beoch Rood/Gronger Boy Boulevord Ext., buildings moy be
higher.

The development ond exponsion of lhe dolos revetment ond reclomotion of lqnd in the seo
will entoil the following:

The existing temporory rock revetment will be upgroded ond reploced with o permonenl
dolos revelment. The new dolos revelment will extend from the existing dolos revetment
(which ends ot Breokwoler Boulevord) for opproximotely 3l om in o slroight line ocross

Gronger Boy ond lowords lhe existing embonkmenl thol morks the cooslol edge of Gronger



Boy. The exisling embonkment will be reploced wilh rock revelment for o length of

opproximolely 160m. Approximolely 2.4ho of lond in lhe seo will be recloimed.

Approximotely 189 340m3 of fill moleriol will be required for lhe reclomolion octivities. Fill

moleriol will be obtoined from the excovotions ossocioled with the mixed use development.

A 30m wide cooslol seopork ond ossocioled infroslruclure will be developed ond will
provide conlinuous public occess lrom Beoch Rood to ond olong the coost for

opproximotely 750m, of which opproximotely 300m will be within lhe cronger Boy precincl.

This will include on extension of the existing cooslol wolkwoy olong the cooslol edge of lhe
recloimed lond ond ossocioled public omenities.

Access for privole vehicles will be goined from Beoch Rood ond Gronger Bqy Boulevord
Extension. The existing Houl Rood will be demolished ond reploced by o link between
Gronger Boy Boulevord Extension ond Breokwoter Boulevord. This Iink rood will be developed
over o portion of the recloimed lond, which will provide occess to the proposed

development. All services required for the proposed development ore ovoiloble.

The finol sDP ond loyout will be de'termined during lhe lond use opplicotion ond outhorised
by the City of Cope Town ("CCT"), which will no, exceed the scope of whol is outhorised in

the EA.

The long stonding occupotion of site by lhe oppellont wos considered by lhe delegoted
competent during the odjudicotion of the EIA opplicotion ond the considerqtion of the
oppeol. As stoled in lhe Responding Slotemenl to lhe oppeol, ihe opplicont hos not hod
sighl of the ogreement belween Tronsnel ond the Gronger Boy Berth Holders ,Associotion

bul hos indicoted thol they ore open 10 discussions regording the continued occess to the
Eoslern Breokwoler for mointenonce octivities, given lhe eorly stqge of development.

The occupiers of lhe site ond the opplicont hove been in discussion regording the continued
use of the site since mid-2016 during which it wos communicoted to lhe occupiers of lhe site

thol the ony leose extension will not extend beyond 31 August 2021. The leosing of lhe
properly ond lhe continued leose negotiotions reloted lo lhe erf is beyond the scope of
NEMA ond the EIA regulotions. Furthermore, the Environmentol Authorisolion (',EA") does not
prohibit the conclusion of ony leose ogreement nor does it impocl on the durotion of the
exlension. lt should be noted thot EA's hove o sei volidity period during which lhe oulhorised
octivity musl be commenced with. Foilure to commence within lhe volidity period will

require thot o new opplicotion be lodged for on EA.

lom sotisfied thot the EIA process complied with the leglslotive requiremenls os stoted in

NEMA ond the EIA regulotions, the olternotives presented ond evoluqted were reosonoble



3.

ond feosible, ond thot sufficient informotion wos ovoiloble for ihe delegoled competenl

oulhority to moke on informed decision.

ll is reiteroted thot lhe negotiolions reloted to the extension of the leose of Erf 173712 is

beyond the scope of NEMA ond the EIA regulolions.

The decision-mokinq process

The opplicont's EAP's comments were included in the finol reporls submitted to the
Deportmenl. All the informotion on the opplicotion file, which included the droft ond finol
EIR formed port of the odjudicolion of lhe opplicotion.

All the informolion wos reviewed independenlly during lhe oppeol process ond lom
sotisfied lhot EIA process complied wilh oll the EIA legislotive requiremenls, thot oll issues

roised were included ond considered by the Deporlment.

The zoning of the V&A Woterfront wqs determined os "Development Zone', in 1993 by

the city of cope Town. The zoning comprises of o boskel of righls ond o plonning opprovol
process known os the 'Pockoge of plons'. This ollows for development proposols to evolve
from policy ond objectives for o zone/site os o whole (Development Fromework) to spotiolly
defined developmenl guidelines for o functlonol oreo (precincl plon) ond then to site

specific development proposols (site Developmenl plon). Development controls such os

setbocks, coveroge. building heights, etc. ore not predetermined, but ore determined
occording to policies, objectives ond design imperotives ond ol vorious stoges of project

development.

The speciolisl ossessments were bosed on the precincl plon depicting lhe moxlmum

coveroge ond height. A Developmen't controls document wos olso prepored for the site

which specifies ond limits building heighis, ond os such o "slepping-down,' profile wlll be
implemenled in the development. This stepping-down is considered oppropriote in terms of
urbon design.

A sile inspection is not o legisloted requirement ond sufficient informotion wos ovoiloble on
the Deportments informolion bose 1o negole the requiremenl for o site inspection. A siie visil

wos undertoken by officiols of the sub-directorote: Environmenlol Appeols Monogemeni
ond concludes thot the proposed mixed-use development proposol presented in the
Precinct Plon is inline with primory use in the oreo.



4.

I concur with the "Pockoge of Plons" opprooch being implemented in the development

ond thot the finolSite DevelopmentPlon ("SDP") will nol exceed the moximum developmenl

envelope oulhorised in the EA. Furlhermore, the developmenl will be subject the Lond Use

monogemenl opprovol process odjudicoted by the municipolity during which the sDp will

be finolised.

Visuol impocls

The zoning of the V&A Woterfront wos determined os "Development Zone', in l9g3 by

the City of Cope Town. The zoning comprises of o boskel of righls ond o plonning opprovol
process known os the 'Pockoge of Plons'. This ollows for development proposols to evolve
from policy ond objectives for o zonelsile os o whole {Development Fromework) to spoliolly

defined development guidelines for o functionol oreo (precincl plon) ond then to site

specific developmenl proposols (Sile Developmenl plon). Developmeni controls such os

selbocks, coveroge, building heights, e'ic. ore not predetermined, but qre determined
occording to policies, objectives ond design imperoiives ond ol vorious stoges of projecl

development.

The speciolisi ossessmenls were bosed on lhe precincl plon depicting the mqximum

coveroge ond height. A Development conirols document wos qlso prepored for ihe site

which specifies ond limih building heighis, ond os such o ,,slepping-down,' profile will be
implemenled in the developmenl. This stepping-down is considered oppropriote in terms of
urbon design.

The vlA rotings were bosed on worsl cose scenorio, ond will be in line with the receiving
environmenl ond will not exlend beyond the currenl moximum heighl of the surrounding

buildings. Development controls the height, ond pockoge 5 wos reduced to resull in o
" slepping-down" profile towords the coostline from .the opproved phose I buildings.

The slolement lhot the visuol roling could more occurotely be ossessed with deioiled plons

relotes the issue thol with more informotion, the findings of the vlA could be more occurole.
The level, extent ond lhe degree of confidence in the ossigned roling of the vlA undertoken
for the development proposol is the some for on ossessment with more detoiled plons.

Though the views enjoyed by surrounding residents moy be impocled, lhe interruption is not
onticipoted 10 be significonl enough to couse loss of o sense of ploce. The proposed mixed

use developmen'l does not meon thot the entire oreo ond its surroundings will be chonged,
thereby resuliing in o negotive impoct on the enjoymenl of the scenery for both residents

ond tourisls. Additionolly, South Africo low does not recognise on inherent righi io on existing

view from o properly.



On 15 July 2015 Heriloge Western Cope ("HWC") issued their finol comment on the Heriloge

lmpoct Assessmeni, which included the findings of lhe visuol impoct ossessment. HWC

stoted thol the development is supported subjecl 1o ihe implementolion ond complionce
with lhe mitigotion meosures stoled by lhe speciolish, including the VIA speciolist. The VIA

speciolisi miligolion meosures ond lhe Development Conlrols for the Gronger Boy precincl

Plon hove been included in the EA ond the Environmentol Monogemenl progromme

("EMP/'). Non-complionce with o condiiion of the EA ond/ or the EMPr moy result in criminol
proseculion.

Furlhermore, lhe development will be sub.iect the Lond Use monogement opprovol process

odjudicoted by lhe City of Cope Town during which the SDP will be finolised. The finol SDp

will be in line with the development opproved in the EA ond will not exceed the
development porometers of the EA. An opplicolion for io omend the EA will be required if
lhe developmenl porometers of the EA will be exceeded or is moleriolly different.

A furlher opporlunity will be ovoiloble for regisiered inlerested ond/ or offecled porlies to
moke representoiion in lhe odjudicotion process.

I om sotisfied thot sufficient informotion wos ovoiloble reloted the polentiol visuol impoct of
the proposed developmeni to support my decision.

ln view of the obove, the NEMA principles, complionce wiih the condillons stipuloted in the EA, ond
complionce with the conditions of the EMP, I om lhus solisfied lhoi the proposed development will
not conflicl with the generol obiectives of inlegroled environmentol monogement siipuloted in

Chopter 5 of the NEMA ond ony potentiolly detrimentol environmenlol impocts resulting from lhe
proposed development con be mi.ligoled to occeptoble levels.

PROVINCIAL MINISTER OF LOCAL GOVERNMENT,
ENVIRONMENTfL AFFAIRS AND DEVELOPMENT PLANNING
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